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RECOMMENDATION NO. 6
ENHANCE DEPARTMENT REGULATION OF THE CONTRACT CONTENT

The Department of Insurance, Financial Institutions and Professional Registration
should promulgate an interpretive rule to enhance its oversight of the contracts.

The failure to write the service contracts in a consumer-friendly manner had a significant
adverse effect on consumers understanding the contract that they had purchased.12

The Attorney General recommends that the following rule be promulgated by DIFP:

20 CSR 200-18.030 Minimum Standards for Motor Vehicle Extended Service
Contracts

PURPOSE: This rule specifies the minimum standards required under Section
385.206, RSMo to be found in motor vehicle extended service contracts issued by
providers as allowed under Section 385.202.

No motor vehicle extended service contract which conflicts or fails to comply with
any of the criteria set forth in this guideline shall be issued, sold, or offered in this
state:

(1) Clear and Understandable Language. The motor vehicle extended service
contracts shall be written in such a manner that the language is likely to be
comprehended by a reasonable person.

(2) Easy to Read Type. The contracts must be in no less than 9 point type, unless
more conspicuous type is required by a specific provision in this rule. All labels
required in this rule shall be in no less than 12 point type.

(3) Conspicuous Disclosure of Statutory Requirements. The contracts shall include
and conspicuously disclose all provisions required by Section 385.206, RSMo and
this rule:

(A) Parties to the Contract.

1. Identity of Provider. The provider, who is the obligor on the service
contract, shall be identified in a conspicuous manner on the first page of the
main pre-printed text of the contract in no less than 10 point type. Such
identification shall include, at a minimum, the provider’s name, the street
address, city, state and zip code of the provider’s principal place of business,
a telephone number, and no less than a summary of its responsibilities as a
provider.

2. Identity of Administrator. If the provider has contracted with another
party to administer the terms of the contract, the administrator shall be
identified in a conspicuous manner. Such identification shall include, at a
minimum, the administrator’s name, the street address, city, state and zip

Testimony of Ruth Portagee and William “Brandon” Brubaker.
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code of the administrator’s principal place of business, a telephone number,
and a description of its responsibilities as an administrator.

3. Identity of Service Contract Business Entity Producer. If the provider has
appointed a business entity to sell, offer for sale, or solicit the sale of a motor
vehicle extended service contract, the business entity producer on that
contract shall be identified in a conspicuous manner and in no less than 10
point type. Such identification shall include, at a minimum, the sales agency’s
name, and the street address, city, state and zip code of the agency’s principal
place of business.

4. Identity of Contract Holder. The contract holder, who is the purchaser of
the contract, shall be identified in a conspicuous manner and in no less than
10 point type. Such identification shall include, at a minimum, the contract
holder’s name and, if available, the street address, city, state and zip code of
the contract holder.

(B) 20 Business Day Free Look Period. Motor vehicle extended service contracts
shall contain a free look provision.

1. The provision shall be appropriately captioned, shall appear in the main
pre-printed text of the contract, shall appear as a separate paragraph and shall
be labeled as “Free Look Period.”

2. For purposes of the 20 business day free look period, the cancellation is
accomplished on the day the contract holder places the return in the mail.

3. The provision shall advise the contract holder to keep a copy of the service
contract for his records, even if the fully executed contract has been returned.

(C) Purchase Price. Motor vehicle extended service contracts shall contain the total
purchase price or fee. The total purchase price or fee shall be listed in a conspicuous
manner and in no less than 10 point font.

(D) Terms of Coverage. Motor vehicle extended service contracts shall contain a
terms of coverage provision. The provision shall be appropriately captioned, shall
appear in the main pre-printed text of the contract, shall appear as a separate
paragraph or paragraphs, and shall be labeled as “Coverage — What This Service
Contract Does Cover,” or similar designation.

(E) Exclusions from Coverage. If the motor vehicle extended service contract
contains any exclusion(s) from coverage, the provision shall be appropriately
captioned, shall appear in the main pre-printed text of the contract, shall appear as a
separate paragraph or paragraphs, and shall be labeled as “Exclusions — What This
Service Contract Does Not Cover,” or similar designation.

(F) Exclusion for Consequential Damages or Preexisting Conditions. If the motor
vehicle extended service contract contains any exclusion for consequential damages
or preexisting conditions, it shall appear in the main pre-printed text of the contract,
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shall appear as a separate paragraph or paragraphs, and shall be conspicuously
labeled.

(G) Limitation of Liability. If the motor vehicle extended service contract contains
any limitations of liability, the provision shall be appropriately captioned, shall
appear in the main pre-printed text of the contract, shall appear as a separate
paragraph or paragraphs, and shall be labeled as “Limitations of Liability — The
Maximum That Will Be Paid,” or similar designation.

(H) Deductible. If the motor vehicle service contract contains any deductible, the
provision shall be appropriately captioned, shall appear in the main pre-printed text
of the contract, shall appear as a separate paragraph or paragraphs, and shall be
labeled as “Deductible,” or similar designation.

() Claims. Motor vehicle extended service contracts shall contain a provision
describing the procedures, terms and conditions for submitting a claim under the
terms of the contract.

1. The provision shall be appropriately captioned, shall appear in the main
pre-printed text of the contract, shall appear as a separate paragraph and shall
be labeled as “What to Do If You have a Mechanical Breakdown or a Claim”,
or similar designation.

2. The provision shall describe that the contract holder may submit a claim
and shall describe the procedure for doing so. The name, address and
telephone number of the Claims Administrator shall be included in this
paragraph. If the entity responsible for paying claims is different than the
entity determining whether to pay the claims, the name, street address, city,
state, zip code and telephone number of each principal place of business and a
description of each entities’ obligations shall be provided in this paragraph.

(J) Non-original Parts or Substitute Service. If the motor vehicle service contract
contains any conditions upon which the use of non-original parts or substitute service
is allowed, the provision shall be appropriately captioned, shall appear in the main
pre-printed text of the contract, shall appear as a separate paragraph or paragraphs,
and shall be labeled as “Used Parts — When Non-original Parts or Substitute Service
are Permitted.”

(K) Contract Holder’s Duties. If the motor vehicle service contract contains any
obligations or duties of the service contract holder, such as the duty to protect against
further damage or the duty to have certain service or maintenance performed, the
provision shall be appropriately captioned, shall appear in the main pre-printed text
of the contract, shall appear as a separate paragraph or paragraphs, and shall be
labeled as “Contract Holder Duties — What You Must Do.” If the retention of
receipts is required for proof of service or maintenance performed at the time of
repair, the paragraph shall conspicuously state such requirement. Only receipts from
service or maintenance performed after the purchase date of the service contract may
be required.
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(L) Contract Holder’s Rights to Cancel after 20 Business Days. Motor vehicle
service contracts shall contain a provision describing the contract holder’s
subsequent right to cancel and obtain a refund of any unearned contract fee.

1. The provision shall be appropriately captioned, shall appear in the main
pre-printed text of the contract, shall appear as a separate paragraph and shall
be labeled as “How You May Cancel After 20 Business Days.”

2. The provision shall describe that the contract holder may cancel the
contract by sending a written cancellation, along with a copy of the contract
to the Provider. The cancellation shall be effective on the day the
cancellation is mailed by the contract holder. The name and address of the
Provider shall be included in this paragraph.

3. This provision shall state that the unearned fee shall be calculated on a pro
rata basis, and shall be based on the greater of the days in force or miles
driven compared to the total terms of the contract.

4. The provision shall describe the Provider’s obligation to pay to the
contract holder a 10% penalty per month for any due refund that is not fully

“paid within 30 days of return of the contract to the provider from the day the
contract holder places the return in the mail.

5. The provision shall advise the contract holder to retain the consumer copy
of the cancelled contract.

6. The provision shall advise the contract holder that the provider will mail
within 15 days a written notice of cancellation to the contract holder, which
shall include a calculation of the unearned provider fee.

(M) Transferability. If the motor vehicle extended service contract contains any
terms, restrictions or conditions governing the transferability of the contract, the
provision shall be appropriately captioned, shall appear in the main pre-printed text
of the contract, shall appear as a separate paragraph or paragraphs, and shall be
labeled as “How this Contract May be Transferred.”

(N) Missouri Department Authority.

1. Motor vehicle extended service contracts shall contain a provision
describing the provider’s registration status with the Missouri Department of
Insurance, Financial Institution and Professional Registration pursuant to
‘Section 385.202, RSMo. The contract shall also include the Department’s
telephone numbers of (800) 726-7390 and (573) 751-2640 and the website
address of http://difp.mo.gov.

2. Motor vehicle service contracts insured under a reimbursement insurance
policy under 385.202.3 shall contain a statement in substantially the
following form: "Obligations of the provider under this service contract are
guaranteed under a service contract reimbursement insurance policy. If the
provider fails to pay or provide service on a claim within sixty days after
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proof of loss has been filed, the contract holder is entitled to make a claim
directly against the insurance company." The provision shall also provide
the insurer’s name and the street address, city, state and zip code of the
insurer’s principal place of business shall be included. Instructions on
making a claim against the insurance company shall also be included. This
provision shall also specify that a claim against the provider for return of
unearned provider fee may be claimed against the insurer.

3. Motor vehicle service contracts not insured under a reimbursement
insurance policy pursuant to 385.202.3 shall contain a statement in
substantially the following form: "Obligations of the provider under this
service contract are backed only by the full faith and credit of the provider
(issuer) and are not guaranteed under a service contract reimbursement
insurance policy."
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RECOMMENDATION NO. 7
ENHANCE DEPARTMENT REGULATION OF THE
TELEPHONE OFFERS OF THE CONTRACTS

The Department of Insurance, Financial Institutions and Professional Registration
should promulgate a rule to implement its oversight of the telemarketing offer, sale and
solicitation for sale of contracts.

The misrepresentations and omissions of material fact that sales representatives made durin%
their phone calls were a material factor in consumers being tricked into purchasing these contracts.'

The Attorney General recommends that the following rule be promulgated by DIFP:

20 CSR 200-18.030 Telephone Offers by Motor Vehicle Extended Service
Contract Producers

PURPOSE: Due to numerous conditions, limitations and exclusions typically found
in motor vehicle extended service contracts, the formation of a binding motor vehicle
extended service contract through an oral offer for sale is complex. Because
producers and the contract holder must reach agreement on these terms in order to
Jorm a contract, the material terms of the contract must be discussed, understood
and confirmed before payment is received. This rule establishes a minimum
articulation of material terms and limitations in the service contract prior to
requesting payment from a consumer in order for the producer to comply with the
requirements of Section 385.208 and avail itself of the exemption under Section
407.1085 of Missouri’s Telemarketing Practices Act.

(1) A producer selling, offering for sale, or soliciting the sale of a motor vehicle
extended service contract by telephone shall, prior to requesting any payment
information or agreement for payment from a consumer, describe to that consumer
the particular motor vehicle extended service contract being offered.

(2) Ataminimum, the producer must be familiar with and describe to the consumer
the following material terms before requesting agreement for payment from a
consumer or processing such payment:

(A) Contract Obligor. The legal corporate name of the service contract
obligor (provider or manufacturer) that is issuing the contract must be disclosed,
along with the city and state of its principal place of business. If the contract is
issued by a provider, this obligor must be the provider registered as such with the
Director. Because the use of a fictitious name by a legal obligor is misleading, it is
not permitted.

(B) Business Entity Producer. The name of the business entity producer
offering or soliciting the sale of the motor vehicle extended service contract must be
disclosed, and its relationship with the provider or manufacturer issuing the motor
vehicle extended service contract shall be described.

Testimony of Charles Hiser, Ruth Portagee, Donna Acosta, and Dean Scoular.
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(C) Contract Administrator. The legal corporate name of the service contract
administrator that is administering the contract, if applicable, must be disclosed,
along with the city and state of its principal place of business, and its relationship
with the obligor.

(D) Coverage. The terms used to describe coverage must reasonably
summarize the actual coverage by using reference to specific parts as set forth in the
specific contract being offered. The use of terms such as “power train” and ‘bumper
to bumper” is misleading without accompanying detail summarizing specific covered
parts or their categories (title plus description of major components) and relevant
exclusions and conditions.

(E) Exclusions from Coverage. If exclusions from coverage exist in the
service contract being offered for sale to the consumer, the material exclusions must
be clearly described to the consumer. Exclusions from coverage must be described
with reference to specific parts, types of coverage, waiting periods, or pre-existing
conditions as set forth in the specific contract being offered.

(F) Liability Limits. If limitations to coverage exist in the service contract
being offered for sale to the consumer, the limitations must be clearly described to
the consumer. This disclosure would include a description of any maximum per
vehicle liability limits to actual cash value of the vehicle or a specific dollar amount,
and any maximum per occurrence limits.

(G) Contract Holder’s Duties. If the motor vehicle extended service contract
contains any obligations or duties of the service contract holder, such as the duty to
protect against further damage or the duty to have certain service or maintenance
performed, including any duty to retain receipts of service or maintenance
performed, the obligations must be clearly described to the consumer.

(H) Contract Price. The total purchase price of the service contract must be
disclosed.

(1) Free Look period. The free look period required by law must be clearly
described to the consumer.

1. For telephone sales, this is a 20 business day free look period and is up to
and including the twentieth business day following the postmark date of the
mailing of the contract to the contract holder as required in section
385.206.14, RSMo.

2. The name and address to which the cancellation is to be mailed shall be
clearly described. Nothing more than a requirement that the service contract
be returned by mail shall be required.

3. No cancellation fee or other charges are permitted for a cancellation during
the free look period.

The cancellation is effective on the date of the return mailing of the service contract
is postmarked.
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(J) Cancellation Procedure and Consumers’ Rights to Refund. The procedure
and all requirements for cancellation and refund shall be clearly described to the
consumer.

(K) Claims Handling. The procedure and all requirements for claims shall be
clearly described to the consumer, including the name and address of the provider or
third party administrator to which claims must be submitted, and a description of the
duties of the provider and administrator.

(L) Mandatory Arbitration and Waiver of Rights. Any provisions which limit
a consumer’s rights to seek redress in the civil courts and require arbitration must be
clearly and fully described to the consumer.

(3) Prior to processing any payment information or agreement for payment from a
consumer, the sales agent or employee of the sales agency must confirm that the
consumer understands each of the disclosures required by this rule with an
affirmative response from the consumer.

27



MISSOUR!I DEPARTMENT OF INSURANCE,
FINANCIAL INSTITUTIONS AND PROFESSIONAL REGISTRATION

/) INSTRUCTIONS FOR MOTOR VEHICLE EXTENDED SERVICE CONTRACT
PROVIDER INITIAL REGISTRATION

Enclosed is the registration form for a service contract provider. Any person who is responsible for the issuance
of a motor vehicle extended service contract is a service contract provider and is required to register with the
Missouri Department of Insurance, Financial Institutions and Professional Registration.

Each provider is required to register before issuing any service contract. Each provider is also required to renew
its registration annually between January 1 and February 1 of each year after the year of the provider’s first
registration.

Payment of the registration fee must accompany each registration. The registration fee is five hundred dollars
($500).

If the provider is “doing business as” a DBA, submit a certified copy of the Certificate in Fact from the Mnssoun
Secretary of State.

Questions regarding this registration or the regulation of motor vehicle extended service contracts may be
directed either by telephone to the Service Contract Regulation section of the Missouri Department of Insurance,
Financial Institutions & Professional Registration at (573) 526-5001 or (573) 751-4362 or in writing to Service
Contract Regulation, Missouri Department of Insurance, Financial Institutions & Professional Registration, P.O.
Box 690, Jefferson City, MO 65102.

MO 375-0585 (9-08) 1



provider is legally obligated to pay or shall provide the service for which the provider is legally obligated to perform
according to the provider's contractual obligations under the motor vehicle extended service contracts issued or sold by the
provider.

Requirements for sale of contracts~dealers not to be used as fronting companies--required contract contents.

385.206. 1. No person shall directly sell, offer for sale, or solicit the sale of a motor vehicle extended service contract to a
consumer, other than the following:

(1) A dealer;

(2) A manufacturer of motor vehicles, as defined in section 301.010, RSMo;

(3) A federally insured depository institution;

(4) A lender licensed and defined under sections 367.100 to 367.215, RSMo; or

(5) An administrator, provider, manufacturer, or person working in concert with an administrator, provider, or manufacturer
marketing or selling a motor vehicle extended service contract demonstrating financial responsibility as set forth in section
385.202.

2. No administrator or provider shall use a dealer as a fronting company, and no dealer shall act as a fronting company.
For purposes of this subsection, "fronting company" means a dealer that authorizes a third-party administrator or provider
to use its name or business to evade or circumvent the provisions of subsection 1 of this section.

3. Motor vehicle extended service contracts issued, sold, or offered for sale in this state shall be written in clear,
understandable language, and the entire contract shall be printed or typed in easy-to-read type and conspicuously disclose
the requirements in this section, as applicable.

4. Motor vehicle extended service contracts insured under a reimbursement insurance policy under subsection 3 of section
385.202 shall contain a statement in substantially the following form: "Obligations of the provider under this service contract
are guaranteed under a service contract reimbursement insurance policy. If the provider fails to pay or provide service on
a claim within sixty days after proof of loss has been filed, the contract holder is entitled to make a claim directly against
the insurance company." A claim against the provider also shall include a claim for return of the unearned provider fee. The
motor vehicle extended service contract also shall state conspicuously the name and address of the insurer.

5. Motor vehicle extended service contracts not insured under a reimbursement insurance policy pursuant to subsection 3
of section 385.202 shall contain a statement in substantially the following form: "Obligations of the provider under this
service contract are backed only by the full faith and credit of the provider (issuer) and are not guaranteed under a service
contract reimbursement insurance policy." A claim against the provider also shall include a claim for return of the unearned
provider fee. The motor vehicle extended service contract also shall state conspicuously the name and address of the
provider.

6. Motor vehicle extended service contracts shall identify any administrator, the provider obligated to perform the service
under the contract, the motor vehicle extended service contract seller, and the service contract holder to the extent that the
name and address of the service contract holder has been furnished by the service contract holder.

7. Motor vehicle extended service contracts shall state conspicuously the total purchase price and the terms under which
the motor vehicle extended service contract is sold. The purchase price is not required to be preprinted on the motor vehicle
extended service contract and may be negotiated at the time of sale with the service contract holder.

8. If prior approval of repair work is required, the motor vehicle extended service contracts shall state conspicuously the
procedure for obtaining prior approval and for making a claim, including a toll-free telephone number for claim service and
a procedure for obtaining emergency repairs performed outside of normal business hours.

9. Motor vehicle extended service contracts shall state conspicuously the existence of any deductible amount.

10. Motor vehicle extended service contracts shall specify the merchandise and services to be provided and any limitations,
exceptions, and exclusions.

11. Motor vehicle extended service contracts shall state the conditions upon which the use of nonoriginal manufacturer's
parts, or substitute service, may be allowed. Conditions stated shall comply with applicable state and federal laws.

12. Motor vehicle extended service contracts shall state any terms, restrictions, or conditions governing the transferability
of the motor vehicle extended service contract. '

MO 375-0585 (9-08) 5
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9)/ Service contracts on tangible property where the tangible property for
which the service contract is sold has a purchase price of one hundred
dollars ($100) or less, exclusive of sales tax.

C. Motor vehicle manufacturer’s service contracts on the motor vehicle
manufacturer’s products need only comply with sections 3F, 5A, 5D - 5L, 6, and
10, as applicable, of this Act. ‘

D. The types of agreements referred to in subsection
: service contracts governed pursuant to this tchapter} are
/ have to comply with any provision of the insurance law of his state.

Section 2. Deﬁnitions

navantros
] mﬂ ‘!ﬂ ,( "
- “Administrator” means the person who is responsible for the administration of the -
: service contracts or the service contracts plan or who is responsible for any
submission required by the Act. ‘

As used in this Act:

A “Commissioner” means the commissioner of insurance of this state.

C “Consumer” means a natural person who buys other than for purposes of resale
any tangible personal property that is distributed in commerce and that is

normally used for personal, family or household purposes and not for business or
research purposes. '

= “Maintenance agreement” means a contract of limited duration that provides for
scheduled maintenance only and does not include repair or replacement.

E. “Motor Vehicle Manufacturer” means a person that:

- ( Manufactures or produces motor vehicles and sells motor vehicles under
its own name or label;

Is a wholly owned subsidiary of the person who manufactures or produces
motor vehicles; :

Is a corporation which owns 100 percent of the person who manufactures
or produces motor vehicles;

Service Contract Industry Council 2

Servtes MQ"&

<




_aa April 27, 2010
ntract holder may cance| the service contract and the
refund to the contract holder 1(goy

o of the unearped Pro rata provider fee,
less any claims paid. A reasonable adm

inistrative fee may be charged by
the provider not to exceed 109, of the gross provider fee paid by the
Service contract holder.

provider shal]

H. Premium Taxes:

/"’TT

‘ Provider feeg collected op service contracts shall not pe subject to
premium taxes, ' ‘

@) Premiums for reimbursement insurance policies shal] pe subject to
applicable taxes. _ o ‘

Section 4, Required Disclosures —

Reim bursement Insurance Policy
/. Reimbursement insurance policies

y

. In the event Covered service g not provided by the service contractvprovider
within 60 days of of | i

lection 5, Reqliired Disclosure — Service Contracts
A. Service contracts marketed, sold, offered for sale, Issued, made, proposed to pe
made, or administered In this state shall be Wwritten printed, or typed in clear
_ vice Contract Industry Counif




State of Wisconsin % .

2011 - 2012 LEGISLATURE
;, LRB-2677
MDK&PJREkif

e

1 AN ACT to amend 601.32 (1); and o create 100.70, 600.01 (1) (b) 12., 601.31 (1)
2 (kr) and 632.19 of the statutes; relating to: regulating certain service

3 | contracts, granting rule-making authority, and providing a penalty.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a subsequent version
of this draft.
~ For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 100.70 of the statutes is created to read:

++NOTE: Section\(A) of the SCIC Industry Model Agt.émodel act) provides: “Theé,
purposes of this Act is to cregte a legal framework.within which service contracts are
defined, may be sold and are rePulated in this-state. It declares that service contracts, as
defined, are not insurance and notsgitf€rwise subject to the insurance code. It adds
significant consumer protectionsatid elithigates unnecessary administration.” I did not
atertient of legislatis\jntent because it is not necessary. In

RB generally includes statements of
necessary to assist a court in
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SEcCTION 1

100.70 Service contracts. (1) DEFINITIONS. In this section:

(¢) “Consumer” means an individual who buys other than for purposes of resale

any tangible personal property that is distributed in commerce and that is normally

used for personal, family, or household purposes and not for business or research

purposes
ey model act rgkefs to a Ypatural . s drafting
policie ual” is th erred term.

(d) “Maintenance agreement” means a contract of Wration that .
e specitied
provides for scheduled mamtenance only and does not include repair or replacement.

=+ NOoZ@™\The ab uld be sedh\to ¢ w. i al i
ration,’

(e) “Motor vehicle manufacturer” means a person that does or satisfies any of
the following:

1. Manufactures or produces motor vehicles and sells motor vehicles under its
own name or label.

2. Isa subsidiary of the person who manufactures or produces
motor vehicles.

3. Is a corporation which owns 100 percent of the person who manufactures or

produces motor vehicles.
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SECTION 1

4. Does not manufacture or produce motor vehicles, but sells motor vehicles
under the trade name or label of another person who manufactures or produces
motor vehicles.

5. Manufactures or produces motor vehicles and sells motor vehicles under the
trade name or label of another person who manufactures or produces motor vehicles.

6. Does not manufacture or produce motor vehicles but, pursuant to a written
contract, licenses the use of its trade name or label to another person who
manufactures or produces motor vehicles and who sells motor vehicles under the
licensor’s trade name or label.

(f) “Nonoriginal manufacturer’s parts” means replécement parts for property

that are not made for or by the original manufacturer of the property.

"**NOTE The mod as

1 act also prov1des that such parts are comm

to both human béings and nonhuman entities.

(g) “Premium” means the consideration paid to an insurer for a reimbursement
P
insurance policy.
(h) “Provider” means a person who is contractually obligated to a service
p y
contract holder under the terms of a service contract.
(i) “Provider fee” means the consideration paid for a service contract.
() “Reimbursement insurance policy” means a policy of insurance issued to a

provider to either provide reimbursement to the provider under the terms of the




2011 - 2012 Legislature -4 - LRB-2677/P1
MDK&PJIK:kjf'rs

SECTION 1

“insured service contracts issued or sold by the provider or, in the event of the

provider’s nonperformance, to pay on behalf of the provider all covered contractual

obligations incurred by the provider under the terms of the insured service contracts
issued or sold by the provider.

(k) “Service contract” means a contract or agreement for a separately stated

consideration for a specific duration to perform the repair, replacement, or

maintenance of property, or to provide indemnification for the repair, replacement,

1

2

3

4

5

6

7
@ or maintenance of property, for the ope;ational or structural failure of Mm‘
@ W{ re&jenﬁé{ : p{gpewm property, due to a defect in materials or

10 workmanship, accidental damage from handling, or normal wear and tear, with or
11 without additional provisions for incidental payment of indemnity under limited
12 - circumstances, including towing, rental, and emergency road service and road
13 hazard protection. “Service contract” includes a contract or agreement that provides

14 for any of the following:

*++*NOTE: ughout this draft, I refer to “including,” instead of “including but not
limited to.” ~Under\the s drafting policies, the phrase “but not limited to” is ‘)
' redundant and not necéssary.

15 1. The repair, replacement, or maintenance of property or indemnification for
16 the repair, replacement, or maintenance of property for damage resulting from a
17 power surge or interruption.

1t provides for repair, replg ement mamtenance or indemnification for operational or TN
structuralfa 'lure of spegiffed p operty, but onl if the failure is duetT6y defect in materials
B p \i {i X Cal. Am I

b int?~¥"S0, how does a~power surge or
S a power surge considered to be accidental damage _

erruptlon fit into this scheme?
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1 2. The repair or replacement or indemnification for the repair or replacerﬁent
2 of a motor vehicle for the operational or structural failure of one or more parts or
3 systems of the motor vehicle brought about by the failure of an additive product to
4 perform as represented.

‘\
7

. The repair or replacement of tires or wheels on a motor vehicle damaged as

a result of coming into contact with road hazards including potholes, rocks, wood

debris, metal parts, glass, plastic, curbs, or composite scraps.

4. The removal of dents, dings, or creases on a motor vehicle that can be

© o 9 O Ot

repaired using the process of paintless dent removal without affecting the existing

10 paint finish and without replacing vehicle body panels, sanding, bonding, or

painting. " — m\\
. st , T

7 000883 svthat"

6. The repair of damage to the interior components of a motor vehicle caused
A0es nel 1'NC

15 by wear and tea}\but WhiM ekptioasTy) edciqgdes Jthe replacement of any part or

16 component of a motor vehicle’s interior.

any proposed eglslatxon in states where the regulator has opmed that these products
currently fall within the definition of a service contract or are otherwise unregulated. It
_shall not be a goal of the SCIC to revisit states with existing service contract laws to
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s
authorize these ancillary product offerings within existing laws unless and until directed
otherwise by thg”Cpuncil mempbership.” The current Wisconsin statutes do include
requirements for tfie cancetion ¢ future servie€ cdntracts and motor club service
contracts sgtd by cfeditorgAsee subgh. IV of ch424), af well as theapgulation of motor
club servj€e contrafts (ge€ subch. II ¢f ch. 616)/vehicle pfotection pfodfict warpdhties (see

s. 100.203), and m&tprvehicle rustp foofipg/warrantiesksee s _30.20§). Hg vever, I don’t

think the foregoing statutes apply tdsefvice contracts dsdefined in fhesiodel act. Does
that mean that subds. 3. to 6. should be eliminated from the draft? Tm having trouble
i model act’s drafter’s note on this point.
+++NOTE: tdes: “Service contracts are not insurance m this

state or otherwise regulated under the insurance code.’

in-the-erestiomruf-s—000 0Tttt Y™
1 (L) “Service contract holder” means a person who is the purchaser or holder of
2 a service contract.

* s Qthep#fian dpur W, se goul he a
(m) “Warranty” means a warranty made solely by the manufacturer, importer,

or seller of property or services without consideration, that is not negotiated or

or SCruite s OrServe
separated from the sale of the produ)c}:, that is incidental to the sale of the produc j

S Ot o~ W

and that guarantees indemnity for defective parts, mechanical or electrical

-3

breakdown, labor, or other remedial measures, such as repair or replacement of the

8 property or repetition of services.

9 (2) AppLICABILITY. (a) This section does not apply to any of the following:

> is 1on x b on sgetio } and of the ct.

=+ )PTE: Segéonfl (D) of the'mogel act provige€that §greements specified in pars.

. t¢5 and (h¥" and pervicefontradts are ng#insurancé and are ngi-sfibjech to any
prpbvigion of theinsurafice Igi of this dtate. J¥ith respect th servicgeéntracts, including
tiofe speelfidd in par. §a) 3£ 4., and 5. andsPar. (b), I accomplishgdYour intent by creating
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5. 600.0111) (b) ¥4, which~tiempts all-s8rvice copbracts fro Wre insurance law
reduirgfmgnts sef forth ip€hs. 600 to 646. Pléasepshifirh thgtsOu wap ttoalsoe
anyAarranyd or maifitenance apr€ement front those rege fements. o

1 ‘1. Warranties as defined in sub. (1) (m) or s. 100.203 (1) (g) or 100.205 (1) (g).

2. Maintenance agreements.

3. Warranties, ervice contracts, or

agreemenmﬁ‘ere& by public utilities on their Wﬁ.@aﬁn devices fto the extent
23174

2
3
4
5

ed by the public service commission.

~ =«Nopwff all sofwarrantles nd maintenapggefagreementgafe mptu der
sybdf. 1. apd 1t1 Aodundag spe #hat the ghwéve 5 ec1ﬁct et w A € and

faj tepéincefig) Emefptgeffe e e T erefor€ 1 woyld reypethe above«® eletethe

{ reféuehice to WA antles and malhtenande.s# eements R se let me know if you agree.

tFansmission devwe accomphshes your intent.

6 4. Service contracts sold or offered for sale to persons other than consumers.

7 5. Service contracts on tangible property where the tangible property for which
8 the service contract is sold has a purchase price of $100 or less, exclusive of sales tax.

9 (b) Motor vehicle manufacturer’s service contracts on the motor vehicle

for sub. (3) (¢) (sample contract) and (d)
ity requirements may be imposed on service
b. (3) (i) would be confusing, as sub. (3) (i) does not
icle manufacturer’s service contracts. Therefore,
t your intént to apply sub. (3) (¢) and (d) to manufacturer’s
above should be revised to specify that sub. (3) (¢) and (d)

(regzstratlon) no other financi
contract providers. A reference t.
impose any requirements on
1did not refer to sub. (3) (i).
service contracts? If so, t.
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(3) REQUIREMENTS FOR DOING BUSINESS. (a) Appointment of administrator. A
provider may, but is not required to, appoint an administrator to be responsible for

any or all of the administration of service contracts and compliance with this section.

=+ NOoTE: Th@model agt refers tg,appointjag an administrator jergther designeg.s
ddleted fhe rafergnce tp* other de€ignee” 46 ghsure Mi#t any pe€rsoyf appoinged™by a \
prpvider §s g adnfinigtfatoy fopPurppsge’of the draft.

(b) Receipt and copy of contract. A service contract may not be issued, sold, or
offered for sale in this state unless the provider of the service contract has done all
of the following:

1. Provided a receipt for, or other written evidence of, the purchase of the
service contract to the service contract holder.

2. Provided a copy of the service contract to the service contract holder within
a reasonable period of time from the date of purchase.

(¢) Sample contract. A provider shall provide a consumer with a complete
sample copy of the service contract terms and conditions prior to the time of sale upon
a request for the same by the consumer. A provider may comply with this paragraph
by providing the consumer with a complete sample copy of the terms and conditions

or by directing the consumer to an Internet Web site containing a complete sample

i e %

of the terms and conditions of the service contract.

q, 2 e ok Prr{;ﬂ)‘!

service contracts

(d) Registration.
. .. DE/sm’ g
.ar?egistration with the commissioner consisting of the-rr na?xile, full business address,
telephone number, and contact person and designate a person in this state for service
5 o

of process. Eaehm shall pay to the commissioner a fee in the amount specified

in s. 601.31 (1) (kr) upon initial registration and every year the .y The
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1 registration need only be updated by wrltten notlﬁcatlon to the commissioner if

2 material changes occur in the registration jn ﬁ}?’\ w ‘.;..\ Lhe CorIAmisSrandl

of this Act, whlch submits an apph k3
Act within 30 days after the Co

»=NOTE: The d.ra.ft, as well ag”
which OCI can deny a registratiof.
ministerial act. Is that okay? Ad
registration. However, from g

$200 witho
El(’f

with the

(e) Assurance of performance; in general.

r

Wuiremems specified in par. (f) g),m/ﬂ'ﬂ.)
=+=NQTE: | restru the model act to conform to the LRBE’s numbe

conventighs. WAlso atIre act’s language for the above.

5 (0 Assurance of performance; insurance. A provider may satisfy par. (e) by
6 doing all of the following:
| 7 1. Insuring all service contracts Wnder a yeimbursement insurance policy
8 issued by an insurer that is authorized to iness in this state and that, at the
9 time the policy is filed with the commissioner ¥and continuously thereafter, satisﬁesk
10 either of the following:

+NOTE: What does the reference to filing the policy with the commissioner refer
to? Must the policy be filed with the commissioner under this section or does it refer to
filing under a provision under current law, such as under ch. 625 for rate approval or ch.
631 for form approval?
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1 a. Maintains surplus as to policyholders and paid-in capital of at least

$15,000,000.

b. Maintains surplus as to policyholders and paid-in capital of less than

commissioner that the insurer maintains a ratio of net premiums written, wherever

2

3

4 $15,000,000 but at least $10,000,000 and demonstrates to the satisfaction of the
5

6 written, to surplus as to policyholders and paid-in capital of not greater than 3 to
7

one.

- *+*NOTE: Do ys
they comply with c

want the above surplus provisions to apply regardless of wh,etffer

1

w{ay obtain insurance but the requirements under subd. 1. a. and b. apply to the insurer
and the requu'ements under subd 2 apply to the provider w1th respect to the insurer.

/12

N

13
14
15
16

17

18 @eet to examingfion and review by the commissioner. /
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ing in trust with the commissioner a financighsecurity de

i,

: .equal to $25,000; or 5 percent of the gross consideratigh received, Ie;@ﬁn;\pajd,

onthe sale of service contracts issued and in force iwthis state; whichever is grea"\er.

The Bpancial security deposit shall consist of#ne of the following:

I

N\****NOTE: Please review the changgé I made in the above to the model act’s
language. p \

i%
\

++*NOTE: 'Who is an “authérized” surety? Who does the authorizing? 1

a. A surdy bond issued by an Authorized surety.

b. Securities of the ybe eligible for deposit by insurers authorized to do |

\
. . . '
business in this state. !

c. Cash. E
d. A letter issued bys qualified financial institution. g

****Ncﬁi:; What is a “qualified” fin amcial institution? Who does the qualifying? )

/

e. A};‘Other form of security presdcjbed in rules promulgated by the J

B

commissi{x/ier.

6 é}&) Assurance of performance; net worth or financial forms. A provider may
satisfy par. (e) by maintaining, or together with its parent company maintaining, a
net worth or stockholders’ equity of $100,000,000. Upon the request of the
cdmmissioner, the provider shall provide the commissioner with a copy of the

provider’s or the provider’s parent company’s most recent U.S. Securities and

| Exchange Commission form 10-K or form 20-f that is filed pursuant to 15 USC 78L

(b) or (g), 78m, or 780 (d), or, if the provider or parent company does not file with the
U.S. Securities and Exchange Commission, a copy of the company’s audited financial
statements which shows a net worth of the provider or its parent company of at least
$100,000,000. If the provider’s parent company’s form 10-K, form 20-f, or financial

statements arﬁwa_t}ded 0 Lhe~commis§jon".under this paragraph, the parent

b saf15ey U 14 aitemonts of D

C_use
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1 company shall agree to guarantee the obligations of the provider relating to service
2 contracts sold by the provider in this state.
*Ngfe: Why is the requjrement for the~parent compgpy to guarantee the

oblgAtiops§ f a propfdgr contingény upon OCFrequésting, angefhe provider prowding,
QOpigs gf the spegified fgrms grlinantial stg#bments?{Is thepea bettefway jodescribe the
cirdustaficeginder yhigh a pareijt coffipany mustygade the guararitee?

3 [,, 4 Comml?s ner limitation. Except for the requirements specified in pars. ,@/
a e

4 i (c})( appxs/no other financial security requirements shall be required by the

5-

commissioner for service contract providers.

sctiorr-3-(F-of the Todel act, which refers

sec‘mon 3 (C) R (D) of the model act whlch correspe#d to pars. (c) and (d). However, the
abo¥ : L edhitract) and (d) (registration) are not financial
gecufit¥ requu'e . Even if pars. (¢) and (d) were financial security requirements,

what is the intent of the above? Please clarify your intent so that I can draft language .
ishes your intent. R

—

6 ,(: ‘Q) Contract return or cancellation. 1. Service contracts shall require the
7 provider to permit the service contract holder to return the service contract within
8 20 days of the date the service contract was mailed to. the service contract holder, or
9 within 10 days of delivery if the service contract is delivered to the service contract
10 holder at the time of sale, or within a longer time period permitted under the service
11 contract. Upon return of the service contract to the provider within the applicable
12 time period, if no claim has been made under the service contract prior to its return
13 to the pfovider, the service contract is void and the provider shall refund to the
14 service contract holder, or credit the account of the service contract holder, with the
15 full purchase price of the service contract. The right to void the service contract
16 under this subdivision is not transferable and shall apply only to the original service
17 contract purchaser, and only if no claim has been made prior to its return to the

18 provider. If a provider does not pay or credit a refund within 45 days after the return
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of a service contract to the provider, the provider shall pay a 10 percent per month

penalty which the provider shall add to amount of the refund.

ANope” I rastrugiefed last nce, o ple e surg it achieve;
n

2. Subsequent to the time period specified in subd. 1. for returning a service
contract or, if a claim has been made under a service contract, within such time
period, a service contract holder may cancel the service contract and the provider
shall refund to the service contract holder 100 percent of the unearned pro rata
provider fee, less any claims paid. A provider may charge a reasonable
administrative fee for the cancellation, which may not exceed 10 percent of the gross

provider fee paid by the service contract holder.

Phetiod “T‘ﬁ’ct’*ﬁfﬁ*é‘”l?iﬁifd@&*%tﬁm 3(H}{%%@h@t&t&sﬁ -Proyider fees ?
Y s taxes.” Because a service
: seee..600.01 (1) (b) 12.),
&~ Teat a service contract like an insurance policy that
ke _]ect to premium taxes. Therefore the model act’s language is not necessary. The
#hodel act also includes section 3 (H) (2), which states: “Premiums for reimbursement
insurance policies shall be subject to applicable taxes.” The foregoing is redundant and
not necessary, as the state’s tax law sets forth the requirements that will apply to the
premiums.

related service contract sellers, admm #fhd other persons marketing, selling or
offering to sell service contracts” from %] censing requirements of this state,” except
for the reg‘istration requirement =

== NOTE: As noted above, ngti 8 model act exempts a “related” seller,
administrator, or other person who Meg®ts, sells, or offers to sell a service contract
What do you mean by “related”] e a specified relationship between the
foregoing and provider for s i 2his, or an exemptlon‘? Or does the

+»+*NOTE: The model act alsaincludes section 3 (J) which states: “The marketmg,
' sale, offering for sale, issuance, makihg petB make and adlmmstratlon of service

in s. 600.01 (1) (b) 2.
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(4) REQUIRED DISCLOSURES. (a) Service contracts marketed, sold, offered for
sale, issued, made, proposed to be made, or administered in this state shall be

written, printed, or typed in clear, understandable language that is easy to read.

(b) Service contracts insured under a reimbursement insurance policy
pursuant to sub. (3) (f) shall contain a statement in substantially the following form:
“Obligations of the provider under this service contract are insured under a service
contract reimbursement insurance policy.” The service contract shall also state the

name and address of the insurer.

(c) Service contracts not insured under a reimbursement insurance policy
v
pursuant to sub. (3) (f) shall contain a statement in substantially the following form:

“Obligations of the provider under this service contract are backed by the full faith

and credit of the provider.”

(d) Service contracts shall state the name and address of the provider, and shall

identify any administrator that is different from the provider, the service contract
seller, and the service contract holder, if the name of the service contract holder has
been furnished by the service contract holder. The identities of such parties are not
required to be preprinted on the service contract and may be added to the service
contract at the time of sale.

(e) Service contracts shall state the total purchase price and the terms under

which service contract is sold. The purchase price is not required to be preprinted
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on the service contract and may be negotiated at the time of sale with the service
contract holder.

(f) Service contracts shall identify any applicable deductible amount.

(g) Service contracts shall specify the merchandise and services to be provided
and any limitations, exceptions, or exclusions. Mo VA % a@z-

(h) Service contracts covering Wk&ﬁﬁhaﬂ state whether the use of the

nonoriginal manufacturers’ parts is allowed.

* 7"Shauld above refer te**motqr vehicles ad of “aut ekl

(i) Service contracts shall state any applicable restrictions governing the
transferability of the service contract.

() Service contracts shall state the terms, restrictions, or conditions governing
cancellation of the service contract prior to the termination or expiration date of the
service contract by either the provider or the service contract holder. The provider
of the service contract shall mail a written notice to the service contract holder at the
last known address of the service contract holder contained in the records of the
provider at least 5 days prior to cancellation by the provider. Prior notice is not
required if the reason for cancellation is nonpayment of the provider fee, a materiél
misrepresentation by the service contract holder to the provider, or a substantial
breach of duties by the service contract holder relating to the covered product or its
use. The notice shall state the effective date of the cancellation and the reason for
the cancellation. If a service contract is cancelled by the provider for a reason other
than nonpayment of the provider fee, the provider shall refund to the service contract
holder 100 percent of the unearned pro rata provider fee, less any claims paid. A
provider may charge a reasonable administrative fee for cancellation, which may not

exceed 10 percent of the gross provider fee paid by the service contract holder.
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(k) Service contracts shall set forth all of the obligations and duties of the
service contract holder, including the duty to protect against any further damage and
any requirement to follow the owner’s manual.

(L) Service contracts shall state whether or not the service contract provides
for or excludes consequential damages or preexisting conditions. Service contracts
may, but are not required to, cover damage resulting from rust, corrosion, or damage

caused by a noncovered part or system.

N OQE: y i nd essary?
(8) PROHIBITED ACTS. (a) 1. A provider shall not use in its name the words

be N3 »” o«

casualty,” “surety,” or “mutual” or any other words descriptive of the
insurance, casualty, or surety business; or a name deceptively similar to the name
or description of any insurance or surety corporation, or to the name of any other
provider. The word “guaranty” or a similar word may be used by a provider.

2. Subdivision 1. does not apply to a provider that was using any language
prohibited under subd. 1. in its name prior to the effective date of this subdivision
.... [LRB inserts date]. Such a provider shall include in its service contracts a
statement in substantially the following form: “This agreement is not an insurance
contract.”

(b) A provider or its representative shall not in its service contracts or literature

make, permit, or cause to be made any false or misleading statement, or deliberately

omit any material statement that would be considered misleading if omitted.
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2011 - 2012 Legislature

(¢) A person, including a bank, savings and loan association, lending
institution, manufacturer, or seller of any product, shall not require the purchase of
a service contract as a condition of a loan or a condition for the sale of any property.

(d) A motor vehicle service contract provider or its representative shall not,
directly or indirectly, represent in any manner, whether by written solicitation or
telemarketing, a false, deceptive, or misleading statement with respect to any of the

following:

ghicle service contract,”

1. The provider’s affiliation with a motor vehicle manufacturer.

2. The provider’s possession of information regarding a motor vehicle owner’s
current motor vehicle manufacturer’s original equipment warranty.

3. The expiration of a motor vehicle owner’s current motor vehicle
manufacturer’s original equipment warranty.

| 4. A requirement that a motor vehicle owner register for a new motor vehicle

service contract with the provider in order to maintain coverage under the motor
vehicle owner’s current motor vehicle service contract or manufacturer’s original
equipment warranty.

(6) RECORD-KEEPING REQUIREMENTS. (a) 1. A provider shall keep accurate
accounts, books, and records concerning transactions regulated under this section.

2. A provider’s accounts, books, and records shall include all of the following:

a. Copies of each type of service contract sold.

b. The name and address of each service contract holder that has furnished

such information to the provider.
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c. Alist of the locations where service contracts are marketed, sold, or offered

*N&QTE: S d the abov ited $Q locationgd : 2

d. Written claims files which shall contain at least the dates and description
of claims related to the service contracts.

3. Except as provided in par. (b), a provider shall retain all records required to
be maintained under this paragraph for a service contract for at least one year after

the period of coverage specified in the contract has expired.

wexN I revige tHe lan in the t to refer to the period of coverage

spetifie a seaee contrachs

4. The records required under this paragraph may be, but are not required to
be, maintained on a computer disk or other record-keeping technology. If the records
are maintained in other than hard copy, the records shall be capable of duplication
to legible hard copy at the request of the commissioner.

(b) A provider discontinuing business in this state shall maintain its records
until it furnishes the commissioner satisfactory proof that it has discharged all
obligations to service contract holders in this state.

(J) ENFORCEMENT PROVISIONS. (a) The commissioner may conduct examinations
of providers, administrators, insurers, or other persons to enforce the provisions of
this section and protect service contract holders in this state. Upon request of the
commissioner, a provider shall make all accounts, books, and records concerning
service contracts sold by the provider available to the commissioner which are
necessary to enable the commissioner to reasonably determine compliance with this

section.

(Nl)gp»'f IS —
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(b) The commissioner may take action which is necessary or appropriate to
enforce the provisions of this section and the commissioner’s rules and orders, and

to protect service contract holders in this state.

orex : In themodel act lan or s. (c) to (e) below i n
he Sapa€ parpgr as par. (h»

(c) 1. If a provider has violated this section or the commissioner’s rules or
orders, the commissioner may issue an order directed to the provider to cease and
desist from committing violations of this section or the commissioner’s rules or
orders; may issue an order prohibiting a service contract provider from selling or
offering for sale service contracts in violation of this section; or may issue an order
imposing a forfeiture that is subject to par. (e) on the provider, or any combination

of the foregoing as the commission determines are applicable.

*++NOTE: The model act allowsthe commissioner to impose a “civil penalty,” which

i " erregdp as a “fpeipiture” undg#cyrrent law_Jflded the refergwe®to'par. (e) to limit

ampsunf that FCIgnay impefe. Isfhat okgs?” Algo note tha#iny forfeithires that Qet

pllgéts w1l b depofited jpthe schdol fysl, as reduirgdy article X, secttor™® of the
WS consiyZonstitutigpe” . '

2. A person aggrieved by an order issued under subd. 1. may request a hearing
before the commissioner. The hearing request shall be filed with the commissioner
within 20 days of the date the commissioner’s order is effective.

3. Ifahearingis requested under subd. 2., an order issued by the commissioner
under subd. 1. shall be suspended from the original effective date of the order until
completion of the hearing and final decision of the commissioner.

4. At a hearing, the burden shall be on the commissioner to show why the order
issued under subd. 1. is justified. Chapter 227 shall apply to a hearing requested

under subd. 2.
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(d) The commissioner may bring an action for an injunction or other
appropriate relief to enjoin threatened or existing violations of this section or of the
commissioner’s orders or rules. An action filed under this paragraph may also seek
restitution on behalf of persons aggrieved by a violation of this section or orders or
rules of the commissioner.

(e) A person who violates this section or orders or rules of the commissioner is
subject to a forfeiture of not more than $500 per violation and not more than $10,000
in the aggregate for all violations of a similar nature. For purposes of this paragraph,

~ violations are of a similar nature if the violations consist of the same or similar course
of conduct, action, or practice, irrespective of the number of times the act, conduct,

or practice which is determined to violate this section occurred.

SECTION 2. 600.01 (1) (b) 12. of the statutes is created to read:
600.01 (1) (b) 12. Providers, sellers, or administrators of service contracts

under s. 100.70.

SECTION 3. 601.31 (1) (kr) of the statutes is created to read:

601.31 (1) (kr) For processing and maintaining registration records under s.
. v

100.70 (3) (df AfBe D beSetbyTio TomTisStoner Thpudeguingginipresceod $200
W\_‘Cu\sé p7 %0 “ii_,,)

#+NoTEYhe aboyefspasedah s§600.3)41) fkm), wiffth applies jefgistration fees
Hat OFT colfecth fo Cehidle pfotectiupfoduct\afranfors. Mile thgt the fees s
groditeg 6 OCI”sg€neral prfgram operations appropriatic der s. 20845

v
ECTION 4. 601.32 (1) of the statutes is amended to read:
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1 601.32 (1) If the moneys credited to s. 20.145 (1) (g) 1. under other sections of
2 the statutes prove inadequate for the office’s supervision of insurance industry
3 program, the commissioner may increase any or all of the fees imposed by s. 601.31,
4 except s. 601.31 (1) (kr), or may in any year levy a special assessment on all domestic
5

insurers, or both, for the general operation of that program.

+==*NOTE: The above prohibits OCI from increasing service contract registration

fees above $200. Y Y

6 SECTION 5. 632.19 of the statutes is created to read:

7 632.19 Service contract reimbursement insurance. (1) In this section:

8 (a) “Provider” has the meaning given in s. 100.70 (1) (h).

9 (b) “Service contract” has the meaning given in s. 100.70 (1) (k)
10 2)a A reimbursement insurance policy that insures service contracts and
11 that is issued, sold, or offered for sale in this state shall state that the insurer issuing
12 the policy shall either reimburse or pay on behalf of the provider any covered sums

e
that the provider is legally obligated to pa in the event of the provider’s

nonperformance,{provide the service that the provider is legally obligated to perform

15 in accordance with the provider’s contractual obligations under service contracts
.‘: Ay a W WQJ@L 't'/q"a Q'

issued or sold by the provideys 2 drirsgaman X Srprsn—ca

G

weer N OTE Doesone relmbursement insurance policy cover all service contracts sold
by the provider?

— o~ poliony o— 9
M@nsurer&?sﬁm@e contract reimbursement 1nsura1% to{provider§ are>
4 g

' K)conmdered to have received the premiumg for that insuranc€\upon payment by

19 ‘Qconsume of] fegbfomtractg;sued by/insured prov1dex§/t/

+++NOTE: This doesn’t make any sense. The model language was written in th:\
plural, making it even harder to understand what the megning is. Does it mean that a
service contract provider doesn’t actually have to\pay g’premium for service contract
reimbursement insurance, since the insurer is considered to have been paid for the
insurance when consumers pay for service contracts? Ordoes it mean that a particular
service contract is covered by the insurance when the consumer pays the contract fee?
If the latter, it wouldn’t seem necessary to have this language if a provider obtains one

gyl -
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policy that covers all service contracts issued
insurance contract language, i.e., that the pgli ers all contracts issued by the
provider. Alternatively, you could say that_aService contract is covered under the
provider’s reimbursement insurance policy when the consumer pays the fee for the
service contract. That may be the more direct way of stating what the intention is.

the provider. That would be part of the

(¢) If a provider does not provide, or reimburse or pay for, a service that is
covered under a service contract within 60 days after a contract holder provides proof
of loss, the contract holder may apply directly to the service contract reimbursement
insurer for reimbursement, payment, or provision of the service.

(d{\An ins&rer issuing a service contract reimbursement insurance policy may

not terminate the policy in the manner provided in s. 631.36 until the insurer has

provided a notice of termination to the commissioner.

e

»+NOTE: I'm not aware of any other type of insurance that requires termination
notice to the commissioner before notice is sent to the policyholder. Generally, notice goes
to the policyholder only. Section 655.24\(4) requires an insurer that terminates a health
care liability insurance policy to notify\the comhissioner after termination of such a
policy, but there may be a need to know s} e fund under ch. 655 (Injured Patients
and Families Compensation Fund) pays\ cfaims that exceed health care liability
insurance limits of providers who carry insyfance with at least the minimum required
limits. Why would the commissioner d to know when a service contract
reimbursement insurance policy is going t¢ be ¥erminated?

=+=NOTE: I did not include the ldnguage about termination not reducing the
reimbursement insurance insurer’s - responsibility for service contracts before

termination of the insurance because that goes without saylng and would be a provision
of the insurance contract, i.e., whether the policy pays fo that are

while the policy is in eﬁ‘ect

(8) Nothing in this section or s. 100.70 prevents, or limits the right of, an
insurer that issued a service contract reimbursement insurance policy to seek
indemnification from or subrogation against a provider if the insurer pays or is
obligated to pay the service contract holder any amount that the provider was
obligated to pay under the sérvice contract.

SECTION 6. Initial applicability.
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(VehT a3 -1

%% SERVICE CONTRACTS. The treatment of section 100.70 of the statutes first
apg‘lies to service contracts that are issued, sold, or offered for sale, on the effective
date of this subsection.

) REIMBURSEMENT INSURANCE.

(a) The treatment of section 632.19 (2) (a) of the statutes first applies to service
contract reimbursement insurance policies that are issued or renewed on the
effective date of this paragraph.

(b) If a service contract reimbursement insurance policy that is in effect on the
effective date of this paragrell})ollfo‘}n.tains a provision that is inconsistent with sectict)‘ncn’
632.19 (2) (b), (c), or (d)/or (3) of the statutes, section 632.19 (2) (b), (c), or (d)/or (3)

of the statutes first applies to that insurance policy on the date on which it is

renewed.

SEcTION 7. Effective date.

(1) This act takes effect on

=+*NOTE: Section 11 of the model act consists of the following: “If any provision at

IS Act, or, A/ applicatien of the provision tqax person or circumstances, shall be held
infalid, phe fFemaingér of tile Act, and g#fe application of the provision to person or
cfrcumgtandes othgf tharfthose as to wiMich it is Jeld invalid, shalla®tbe affected.” Such

seferabflity gfovisiof is not g€cessary, ak s. 990.00L¢11), provides that the
ungbnstitftiopdlity of arfy provigibn of the statufes or of a gp#610n law goes not affect other
pfovisiong {Mat can be givepsifect independeptly of#hie unconstitdtiogal-prvision if
severing the unconstitutidhal portion does not for#the legislature’s manifest intent.

D Nt
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1 INSERT 1-4:

2 SECTION 1. 71.45 (3) (at)/of the statutes is amended to read:

3 71.45 (3) (a) Subject to sub. (3d), the percentage determined by dividing the

4 sum of direct premiums written for insurance other than life insurance, with respect

5 to all property and risks resident, located, or to be performed in this state, and

6 assumed premiums written for reinsurance, other than life insurance, with respect

7 to all property and risks resident, located, or to be performed in this state, by the sum

8 of direct premiums written for insurance on all property and risks, other than life

9 insurance, wherever located, and assumed premiums written for reinsurance on all
10 property and risks, other than life insurance, wherever located. In this paragraph,
11 “direct premiums” means direct premiums as reported for the taxable year on an
12 annual statement that is filed by the insurer with the commissioner of insurance
13 under s. 601.42 (1g) (a), including premiums paid for reimbursement insurance
14 policies, but not including fees collected on service contracts. In this paragraph,
15 “assumed premiums”’ means assumed reinsurance premiums from domestic
16 insurance companies as reported for the taxable year on an annual statement that
17 is filed with the commissioner of insurance under s. 601.42 (1g) (a).

History: 1987 a. 312: 1989 a. 31, 336, 359; 1991 a. 37, 39, 269; 1993 a. 16, 112, 263, 437; 1995 a. 27, 56, 371, 380; 1997 a. 27, 37, 237; 1999 a. 9, 65; 1999 a. 150 s. 672;
1999 a. 167, 194; 2001 a. 16, 38, 109; 2003 a. 37, 85, 99, 135, 255, 326; 2005 a. 74, 297, 335, 361, 479, 483; 2007 a. 20, 96, 226; 2009 a. 2, 28, 165, 205, 265, 269, 295, 332,
344;2011 2. 3,5, 32.

«+x»NOTE: The above modifies the definition of direct premiums ysed to compute
income and franchise taxes imposed on insurers under subchapter VII of chapter 71. Is
this consistent with your intent? Please note that, for Wisconsin tax purposes, it is
appropriate to put tax modifications in the tax chapters and not in other chapters that
are not tax-related. (Joseph Kreye)

v
18 SECTION 2. 76.62 of the statutes is amended to read:
19 76.62 License fees; calculation of. All license fees and taxes levied under

20 any provision of law upon gross premiums other than life insurance premiums
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against any insurer shall be uniformly calculated on the amount of gross premiums
received for direct insurance less return premiums and cancellations and returns

from savings and gains on all insurance other than reinsurance by the insurer during

v
the preceding year in this state. For purposes of this section, “gross premiums”
incl i for rei ment in n lici not include f

collected on service contracts.

History: 1979 c. 102 5. 22; Stats. 1979 5. 76.62; 1989 a. 31.

(N

«+*NOTE: The above modifies the definition of gross premiums used to compute
license fees imposed on insurers under subchapter III of chapter 76. Is this consistent
with your intent? Please note that, for Wisconsin tax purposes, it is appropriate to put
tax modifications in the tax chapters and not in other chapters that are not tax-related.
(Joseph Kreye)

INSERT 2-2:

to be responsible for any or all of the administration of service contracts and
v
compliance with the section

INSERT 2-3:

«xNOTE: I revised the above to use the same language as in proposed ¢. 100.70 (3)

QMI./} (a). You want instead to say that an administrator is a person appointe a provider
“to be responsible for the administration of the service contracts or the seryice contracts
plan or who is responsible for any submission required under this sectiong/Note that the

term “service contracts plan” or “plan” is not otherwise used in this bill. Therefore, it
would be confusing to use the term in the above. As for “any submission required under
this section,” what submissions are you referring to? The only thing that the bill requires
a provider to submit is an application for registration to OCL. Ifthe above does not satisfy
your intent, please clarify your intent so that I can draft something that accomplishes
your intent. (Mark Kunkel)

INSERT 4-14:

«+«=NOTE: Please review the above reference to “the operational or structural
failure of property.” It appears that your suggested revision has a typo, so I want to make
sure that the above reference is okay. (Mark Kunkel)

++»*NOTE: In the prior version of the bill, I pointed out that I use the term “includes”
in the bill, rather than “includes, but is not limited to.” Note that s. 2.01 (1) (i¥ofthe LRB’s

and allows a court or administering agency to adopt additional meanings; using ‘me
restricts them to reasonable constructions of your wording. Do not use ‘includes but is
not limited to.” That phrase is redundant.” (Mark Kunkel)

INSERT 5-13:

\/\ drafting manual provides: “The term ‘includes’ conveys a meaning of nonexclusiveniii/ 5

+++sNOTE: I revised the above to refer to “motor vehicle windshield chips or cracks,”
instead of “small motor vehicle windshield chips or cracks.” Aren’t all chips and cracks
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considered to be small? If so, it isn’t necessary to say that they are small. Also note that
I reworded the exclusion for replacement of an entire windshield. (Mark Kunkel)

1 INSERT 5-16:

+«*NOTE: Ireworded the exclusion for replacement of any part or component of a
motor vehicle’s interior. (Mark Kunkel)

2 INSERT 6A:

\(\ I cannot include that language here because it does not logically follo @ the
introductory text in in the last sentence of par. (k) (intro.), “Service contract’ inclides a
contract or agreement that provides for any of the following: ....” Also, note that your
intent is accomplished in proposed s. 100.70 (7), which I have added to the bill. (Mark
Kunkel)

INSERT 7-4:

for the transmission of public utility service to customers
INSERT 7-5:

such warranties, service contracts, or maintenance agreements

< & Ot b W

INSERT 7-6:

+NOTE: I'm still confused about the intent of the ahove exgmption and how the
exemption relates to the other exemptions in subds. 1., 2., 4., and 5. If the PSC does not
regulate a warranty, service contract, or maintenance agreement described above, then
the above exemption does not apply to the warranty, service contract, or maintenance
agreement. What about the other exemptions in subds. 1.,2., 4., and 5.? Should they still
apply, or does the inapplicability of the above exemption override those exemptions?

(Mark Kunkel)
=+ NOTE: I revised the reference to “transmission devices.” Is my revision okay?
(Mark Kunkel)
8 INSERT 7-11:

+NOTE: The exemption from insurance regulation for warranties, maintenance
agreements, and service contracts is set forth in proposed s. 100.70 (7), which I added to
this bill. (Mark Kunkel)

9 INSERT 8-17:
v
10 1. Except as provided in subd. 2., no person may engage in the business of
/
11 selling service contracts in this state unless the commissioner issues a registration
v
12 to the person under subd. 3.
13 2. A person who was engaged in the business of selling service contracts in this

4
14 state on or before the effective date of this subdivision .... [LRB inserts datel, and
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@ who, no later than the first day of thé@m/onth beginning after the effective date

of this subdivision .... [LRB inserts date], submits an application for registration and
v

2
3 pays an initial registration fee under subd. 3. may continue to engage in the business

@ of selling service contracts in this state tﬂ the commissioner takes final
5

v
action on the application. For purposes of this subdivision, an action is final if the

6 action has been finally determined on appeal, if all time for filing an appeal or
7 petition for review with respect to the action has expired, or if the action is not subject
8 to judicial review.

9 INSERT 8-21:

v
10 (\;Et/ Upon receipt of an application that complies with this subdivision and payment of

11 the initial registration fee, the commission shall issue a registration to the applicant.

12 INSERT 9-2:
/ .
++NOTE: I revised par. (d) to clarify that, except for persons engaged in the service
contract business on or before the effective date of the bill, a person may not engage in
that business unless OCI issues a registration to the person. (Mark Kunkel)

13 ' INSERT 9-3:

14 f\Odé{ In order to assuré the faithful performance of a provider’s obligations to its contract
15 holders,

16 INSERT 9-4:

«=xNoOTE: I added the text, “In order to assure the faithful performance of a
provider’s obligations to its contract holders.” However, I don’t think that language has
any practical significance. A provider must comply with par. (®”or (g) regardless of
whether the foregoing text is included. Please be aware that including the text could have
unintended consequences, as it may give a court the opportunity to interpret the
requirements in a way that is inconsistent with your intent. Also note that, like the prior
version of the above, this version requires a provider to comply with only one of the
specified requirements. This result is achieved by use of the word “or.” An intent to
require compliance with alljthe requirements would have been accomplished with the
word “and.” (Mark Kunkel)

17 INSERT 9-10:
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v
(f) Assurance of performance; insurance. A provider may satisfy par. (e) by

insuring all service contracts under a reimbursement insurance policy issued by an
insurer that is authorized to do business in this state and that satisfies all of the

following:

1. At the time the policy is filed with the commissioner under s. 631.20 and
continuously thereafter, the insurer satisﬁe§ either of the following:

=+ NOTE: I limited the filing to s. 631.20 because I'm not sure the policy is filed
whenrates are filed under s. 625.13. Additionally, rates must be filed within 30 days after
use while forms must be filed before use, so the filings would not necessarily occur at the
same time. (Pam Kahler)

INSERT 10-11:
2. The insurer annually files with the commissioner copies of all of the
following:
a. Its audited financial statements.
b. Its National Association of Insurance Commissioners annual statement.

c. Any actuarial certification required by and filed in the insurer’s domiciliary
I

state, as defined in s. 600.03 (18).
INSERT 12-5:

Vv
»»+NOTE: I'm still confused about the above. Paragraph (d) requires a provider to
register with OCI and pay initial registration and annyal fees. How is that a “financial
security” requirement? Ithink the reference to par. (d)'$hould be deleted. (Mark Kunkel)

INSERT 13-9:

»++NOTE: The exempfion of service contracts from insurance regulation can be
found in proposed s. 100.70 (7), which I added to the bill. (Mark Kunkel)

INSERT 14-12: %O

=+*NOTE: [ understand that the above language is included in the/statutes of other
states, but I'm still not sure what it accomplishes. If your intent is put consumers on
notice that the above types of service contracts are not backed by reimbursement
insurance, you could take the approach recommended by the Missouri Attorney General’s
Office, which recommended the following disclosure for motor vehicle service contracts
that are not backed by reimbursement insurance: “Obligations of the provider under this
service contract are backed only by the full faith and credit of the provider (issuer) and
are not guaranteed under a service contract reimbursement policy.” See Missouri Auto
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Service Contract Task Force, Report and Recommendations of the Office of the Attorney
General of Missourt, January 2011. (Mark Kunkel)

1 INSERT 18-14:

('7) EXEMPTION FROM INSURANCE REGULATION. A person who markets, sells, offers
for sale, issues, makes, proposes to make, or administers a warranty, maintenance
agreement, or service contract shall not be considered an insurer, and a warranty,

maintenance agreement, or service contract shall not be considered an insurance

[« 2T = 1 SR L .

contract, for any purpose under the statutes.

=+NOTE: The above is new language that I added to the bill, which I think

accomplishes the intent of the exemptions in sections 1 (D) and 3 (J) of the model act.
(Mark Kunkel)

7 INSERT 20-18:
v
8 bt upon initial registration and annually thereafter, unless the commission specifies a

9 different amount by rule

10 INSERT 20-19:

«+«NOTE: Because you want the bill to take effect as soon as possible, I revised the
above to establish the fee amount in the statutes, which OCI may revise by rule. Under
the approach taken in the prior version, OCI was required to set the amount by rule,
subject to a $200 maximum. The above approach eliminates the delay that would have
resulted from rule-making. (Mark Kunkel)

11 INSERT 21-19:

#»+NOTE: [ made this language singular, which I think makes it more
understandable. (Pam Kahler)

12 . INSERT 22-7:

13 2. The termination of a provider’s service contract reimbursement insurance
14 policy does not reduce the insurer’s responsibility with respect to service contracts
15 issued by the provider before the date of the termination.

#«NOTE: The implication from the above language is that all reimbursement
insurance policies are written to cover any claim made under any service contract that
is issued while the reimbursement insurance policy is in effect. Is this the actual case?
Isit possible for a reimbursement insurance policy to be written to cover only clai;ns made
under a covered service contract while the policy is in effect? If so, subd. 2."above is
incorrect. Also, should “and covered under the policy” be added after “issued by the
provider”? (Pam Kahler)
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1 INSERT 23-1:
V J/ v
@ (1) Taxes. The treatment of section?g 1.45 (3) (a) and 76.62 of the statutes first

3 applies to taxable years beginning on January 1, 2012.

4 INSERT 23-14:

5 on)the first day of the 3rd month beginning after publication
6 | INSERT 23-156:

«+*NOTE: The above delays the effective date by approximately 2 months after
publication. (Note that the first day of the 3rd month after publication ensures a delay
of at least 2 months after publication.) You indicated that you want the bill to take effect
as soon as possible, but I think a short delay is advisable in order to give businesses
regulated by the bill time to make changes necessary to comply with the bill. Is that okay?
(Mark Kunkel)
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Rep. Nygren:

This version of the bill contains NOTES which raise questions about some of the
responses we received from the previous version of the bill. In the NorEs, we have
identified the attorney who drafted a particular NOTE. After we resolve the questions,
we will prepare a version of the bill that can be introduced.
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Rep. Nygren:

This version of the bill contains NOTES which raise questions about some of the
responses we received from the previous version of the bill. In the NOTEs, we have
identified the attorney who drafted a particular NOTE. After we resolve the questions,
we will prepare a version of the bill that can be introduced.
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Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: pam.kahler@legis.wisconsin.gov
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